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PRESIDENT'S CORNER

Summation SSE

UMMATION Legal Technologies Inc.
(Wt sumimation.com)
duced its Summation SSE suite.

The new

application (Summation iBlaze S5E) and a

web-bazed application

WebBlaze S5E), all poweered by a Microsoft
The suile combines the power
with the
savs prezident Jon
New features for mega-cases
include tools for volume document coding
and enhanced production Leools.
Summalion’s liligation hosling service

S0L Server.
of a 501 datahase
Summation interface,
Sigerman.

includes e-hilling,

e-discovery and litigation suppaort,

sefbware includes hoth a local

matter management,

has inlro-

(Summalion

familiar

In related news, Summation, headguar-

Summation President Jon Sigerman.

tered in San Francisco, was just acquired by
Wolters Kluwer Corporate & Financial
Services division, and is now part of CT
Corp. {See page 42.)

Reader Response No, 300,

ELECTRONIC DISCOVHRY
Sherpa Search
for Lotus

SHERFA Software Group
[wwasherpasoftware,com), of
Bridgeville, Pa., says Discovery

Altender  for

?,",I,EF_P,H, Notes searches |
MEF files [or |

items that mateh crileria entered |

| by the administrator. The results

can he isolated in a Doming data-

baze or exported to XML for view

ing through a web browser,
Reader Response No. 301.

T

ELECTRONIC DISCOVERY

RenewData Manages
Archives for Litigation

REMEWDMTA, lased
in Austin, Baz inkro-
duced its Managed
Preservation Archiving Service
that helps firms azsess legal
exposure and prepare for discov-
ery requests. The service builds
an active, searchable data archive
on the ActiveVault platform by
storing dala for future litigation.

The archive can alao
be huilt as electronic
evidence is gathered
from specific matters for later
reusg. Supported backup soft-
ware includes EMC  Corp.'s
Legabo and IBM Corp.'s Tivali.
The company's website is
wwnw renewdata,com,
Reader Response No, 302,

PORTABLE OFFICTE

DataWind PocketSurfer

[FATAWINLD Corp.,
(www. dalawind . com)
says its PocketSurfer
Web Viewer provides a
desklop-guality web
eaperience with no reformatting
to fit a small screen, zav: the
Monlreal company.

|

The device measures
fi % 3 inches, and features
a full gwerty keyvhoard.
Uzers can wview Java
applets and Java-Scripts,
aswell as animated images, hack-
ground coloys and plug-ins,

Reader Hesponse Mo, 3035,
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COURT DOCKET
Deadlines for
Small Firms

LS ANGELES-based  Deadlines
on Demand (werwdeadlines com|
has launched its online research

service, provid-
ing zolo practi- DEADLINES
tioners and LHD%'“D_

| small firms with
| Compulaw's

[, compulaw,
comm) rules-based courl deadlines
oI a pay-per-use hagis.

The rules database covers
hundreds of jurisdictions nation
wide, aml deadlines can be -
mailed, printed or sent to the
user's desktop calendar, such as
Microsoft Outlook.

Dayton's LexisMexis [L5.
[www lexisnexis.com) has part
nered wilh Deadlines on Demand
Lo provide the service through
[www.lexisone.com],
the company's small firm portal.

Reader Response No. 303,

PRACTICE TS
AbacusLaw
in 2005

ABACUS Data
{wwnwabacuslaw.com],

Systems  Inc.
of San

[Mego, says Abacuslaw Classic
2005 features
AbacusLaw o
practice  man-

| agement tools like calendaring,
| tomtacts, conflict checking, and

tdocument handling. Abacieslaw
Gald 2005 mids time and billing,
trust  accounting,  accounls

payahle and more,
Header Response No. 204,
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Advice for Small Firms

Don't be intimidated. You can handle e-discovery.

~ | Wha's the most important ad
wauld give a small firm that is, for th

1 first Hme, backling a case remul
| electronic evidence discevery?

We asked some consultants, edit board
members, lawyers and vendors to give us
advice. Here are their secrets!

William Smith*+
Abramson Smith Waldsmith
San Francisco

1. Can your cliens or the case affoed fo fuaee
an eleciraric frial consultand sifting with you
duritng Hhe entive frial? One alternative may be
to have the gonsultant plan the presentation,
sean in the evidence and set up the courbroem
— bt have someone in your office scan the bay
codes and operate the equipment during trial.
The ultimate question is whether your client
can afford the risk of equipment failure if there
i3 o consultant presenl.

2. How experfenced (5 gour consualiant?
You need at least two back up systems. 1 it can
fail, it will fail 2o you must reduce the risk of
failure,

3. Don't be in o Rurry fo scan your
eriderice! Scanning evidence piecemeal is an
invitation to dizaster. You will forgel what you
seanmed and this will create an organizational
nightmare, Organize vour evidence first, then
scan it all in at once,

A, Don'f assuee thad pour equdipmend plar
wwild e acceptoble. Carefully design your set up
forr Erial and gel prior approval from the judge.
Get your consultant and the equipment people
inte the courtroom the day before trial to set
up evervthing amd make sure it is working.

5. There are ways fo reduce cosds, The pre-
vailing party can make reasonable claims for
exhibil costs in some states. Because the elec-
tronic trial improves vour chance of prevailing,
consider putting some of these costs in your
cost bill. If vou areé on a contingency fee, and
hiring outside consultants, consider renting,
not buying equipment,

The cost can be paszed on to the client, vou
can keep current on the latest tech, and it
reduges the hassle of storage.

Ceorge Socha®
Socha Consulting
e L s

Gret help from a real person if you can, and
from written materials if no live bodies are
availahle. For referrals, contact the nearest
association of litigation support vendors (such
as wanw. malsm.org), and talk with colleagues in
vour firm and elsewhere. Or — dare [ say it —
discuss the problemn with vour client, whe
might even have some experience.

G online. In addition to browsing through
the Lew Teclrolagy Mews website, Do law
technologynews.com) or Lawcom's Legal
Techroiogy zite (www law.comi'tech), subscribe
to litigation support listservs, such as Yahoo's
httpaigroups vahoo.comdgrouplitsuppart.
Visit litigation websites like Discovery
Resources [wwwdiscoveryresources.com); or
Ken Wither's www.kenwithers. com (He's the
senior judicial educalion atlormey at the
Federal Judicial Center.).

If wou have some breathing room, consider
alterding an EDD conference or sign up for

ane of the vendor-sponsored webinars, Finally,
look at the vendors’ wehsites.

Neil Arasty*
LextraMNet
Bosfon

Evidence is like ice. It melts, changes form
and disappesrs over time, Small firms need to
kmow what they don’t know and hire compe-
tent experts Lo help with the full spectrum of
discovery issuez — from issuing proper notice
and preservation letters, to correctly harvest-
ing electronic data as it was kepl in the normal
course of business, to deciding whether to
review the matenals in native form or comveert
to tiff or PDF image formal.

Exercise diligence, check into the experts’
experience, certifications and references|

Open books. A little technical understand-
i of file systems, operating systems and net-
work architecturs goes a long way — think of
it as visiting the scene of the crime,

ERD will generate more front costs, but
wilh the right advice early on, it can prove e
he the maost signifcant, efficient fact gathering,

Connie Nichols*
Docusource Litigation Support Solutlens
MNew (vleans

Let discovery management software do Lhe
work, Many lawwvers still impose traditional
methods of paper discovery paradigms on EDD,
Bul electronic files are nod paper, and they are
often best not treated as such. Whenever possi-
ble, redefine your processes to take advantage
of the EDI features offered in your discovery
managemenl platform, to review, redact and
produce discovery in its native format.

Petrification of e-files inlo slatic images rep-
resents a considerable expendilure of resources
for a small firm. Once vou understand your
application’s EDD features, much of that wast-
ed time and expense can be awoided.

For instance, comsider Summation Legal
Technologies' new DIl syntax it offers a
simple yet powerful way to load EDD directly,
summation iBlaze 2.6 allows vou to combineg
both  techniques: old-fashioned scanned
paper T ed text (Clasa I) with EDD (Class 1)
for even more fexibility. To read more about
Summation and EDD, see httpinfo,
summation.com/shiedd_news.htm.
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Bruce Olson
Davis & Keelthau
Green Ray, Wise,

Law Technology News

Craig Ball*
Law Offices of Cralg D. Ball

Montyomery, Tevas

Know all applicable law in your parlicular
jurisdiction so you can properly advise your
client of its obligations to dizcover, retain and
produce all relevant information. IF your juris
diction follows Zubulake V, (see August 2004
LTM for latest update on this landmark litiga-
tion), you will find yourself subject to a newly-
created duty, as counsel, to deal directly with
vour client’s IT department and personnel to
put in place a litigation hold that is made
kngown Lo all relevant emplovees {and periodi-
cally reiterated), You can leave the technical
issues of fnding and producing electronic
information to outside vendors, but only you
can tell your client what its legal obligations
are to avoid rizk of spoliation and sanctions.

Michael Kraft*
Kraft, Kennedy & Lesser Inc,
New York

Evervone, not just small firms, needs Lo
understandd EDD. Education is the key. With
greater knowledge, techniques and tools can be
evaluated more objectively. This area is a mine-
field. There is 50 much money imalved in this
area that it is attracting almost anyone who can
say EDD, Vendors are coming out of the wood-
work with claims and approaches that are not
necessarily in the best interest of your firm or
clients. So caution, education, training, process,
planning and testing are the operative words,

Bruce Dorner™®
Solo
Lomdonderry, N.H.

1. Determine what you are seeking.

2. Find a qualified expert — getting it inlo
evidence starts at the time the computer/device
i# inspected,

3. Establish the budget so the client doesn’t
gel an e-surprizel

4, Carefully crafl your discovery requests so
you get all data (computers, PDAs, tapes, back-
up media, offsite storage, repair, logs, ete.).

5. Consider working with an attorney or
support firm who has been through the drill
and gotien the e-smoking gun introduced into
evidence in the past.

Success in EDD, as in marriage, lies in good
communication. Use preservalion letters to
underscore whal must be saved and how and
why to save it. Spotlight the “conscious” in
“comscious indifference™ by educating your
opponent. Meet and confer about EDD issues
early, then memorialize your reazonable
requests and wour opponent’s commitments or
ohstinacy, Depose their IT staff before framing
requests. Trade the “any-amd-all documents”
broad axe for the scalpel of a request carefully
tailored Lo what vou need and can manage.

My credo is "force broad preservation but
pursue narrow discovery.” That's how to keep
the pressure on. If they stonewall, request an
e-discovery special master.

For the responding party, recognize that
even optimum EDD preservation and collec-
tien efforts fail: Something's alwavs going to
fall throwgh the cracks or be deleted. A sy
oppanent ean put vod in the spoliation bosx.
Eie prepared to demonstrate good faith and dili-
gence al every turm,

Document hold instructions, itemize sys-
tems explored and everything done: costs,
hours, and GBs pursued. Build the case that
vou faithfully executed a sound approach. Next,
seek cost-shifling orders to deny the requesting
party a free ride. Finally, realize that some peo-
ple just can't resist “tidying up” via the delete
ke, Anticipate human frailty and quietly secure
forensically-sound imagies of key plavers' hard
drives hefore the delete-n-thons begdin.

I the end, the best advice is toowork togeth-
er. Like nuclear war, a costly and contentious
e-discovery hattle is only truly won by those
who aren't forced o fight it in the first place.

Sara Coddard
Elecironic Evidence Discovery Inc.
Kirkland, _'I-'I-"hﬁi?

Find a services partner to assist vou. Key
requirements: make sure it is known for EDD,
can handle the work, and will take time for you.

Look for a provider with knowledge and a
good repulation, and get al least two refervals
from colleagues, Ask vendors: 1) to zend you
their qualifications, 2) who they consider indus-
try leaders, and 3) who is their competition.

Listen closely. Be assertive, don't accept the
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standard shill, “Oh, we're great at everything.”

Request references from folks who hired
them to handle similar projects — whether it's
a small processing job, or large. Do not settle
foor someone who simply talks a good game,

The largest and smallest vendors can both
be guilty of not caring about you and your case.
If you can't get a quick answer to your calls,
they've prioritized a long-term or bigger client
over you, Fast, intelligent responses, thought-
ful follow-up, reliable estimates and materials
are the ign of a good partner.

im Mittenthal
r Robbins & Co.
New York

Small firms must quickly assimilate the
reality that EDD is usurping paper as the pre-
ferred means of evidence collection and review.
Sophisticated plaintifis will use EDD to "level
the plaving field,” and judges are rapidly being
trained in such areas as the lradeoffs between
“iff" and “native” productions. Small firms
must remain currenl with the rapidly evolving
case law as to the duties to preserve, the shift-
ing of costs, and the evolution of "safe harbor."

Attorneys must make an early assessment of
two key issues:

1. Are forensic issues imeolved, or is this
straightforward e-discovery? If there are alle-
gations of data tampering or other malfea-
sance, the specialized procedures and tools for
preservation, seizure, acquisition, and analysis
of data at the forensic level must be brought to
hear, particularly to preclude spoliation.

2. To what extent has an electronic docu-
ment retention policy been formulated, imple-
mented, and retained, prior to the onset of the
litigation?

With those issues aszcertained, your next
steps as a requesting or requested parly are:

= Issue or respond to a general data preser-
wvation instruction.

= Conduct technology fact finding or, if a
requesting party, depose the technology repre-
sent on the other side.

* Assesx the likely plavers, time frames,
search taxornomies, and other issues that will
drive the information to be specifically pre-
served and eollected. Develop a cost estimate
based on the expected scope and parly expected
to bear the burden (e.g., uzing such factors as
accessible wersus inaccessible e-mail), and a

See SECRETS Fage 28
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* Create a detailed preservation reguest
with specific instructions for [T personnel and
affected users, or help negotiate a case man-
agement order for the other side to do same.
Develop “going forward”™ approaches for per-
sonnel continuing to create potentially rele-
vanl data, such as live e-mail feeds or periodic
re-collection schedules,

* Develop a collection plan and collect the
custodian, server side, amd archive data in a
manner that preserves appropriate metadata
and chain of custody, and balances the extent of
matertals collected with the cost and expected
value. Vendor involvenent may be helpful.

= Certify and release the litigation hold.

+ [lter and de-duplicate the collected data.
Vendor involvement 15 warranted here.

* Load into a litigation support system.

= Review for privilege and relevance and
prepare for production,

Judith Flowrnay®
Loch & Logh

Los Angeles

Understand early on if data will be used
later, i.e., is this discovery or just checking?

Chain of custody and metadata are critical,
as is data integrity. Simply importing an
Outlook PST fike (mailbox) inte your Exchange
environment can prove highly problematic,

® Dafa mbegrify: You have no control over
conlent, it may contain viruses or the amount
of data may exceed the capacity of your system.

» Chain of cusfody: Once you impart o PST
into your Exchange environment, the chain of
custody includes your firm and IT department.

= Metadata: If you simply import a PST or
MNEF (Molez mailboxh into your messaging sys-
tem and allow your atlorneys or paralegals to
aceess that data and they open the message and
or print the messages the metadata, the who,
what and when of the message is modified.

Seek assistance from a vendor if the search
results will be used during the case as evidence.

Albere Barsocching®
Guidance Seitware
San Rafael, Calif

Meel and confer with opposing counsel
early on to keep cost down and specify the
response format.

Jeff Flax
Federal Public Defender
Denver

1. Find out what information already exists
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in an electronic form, and in what format. |
have seen numerous cases where lawyers try to
scan or enter information that was created and
saved electronically in the fivst instance,

2, Define the reguirements of what you
want the EDD system to do. What and how will
you search for information, how do you need it
organized, are there gpecial security issues, elc,
Picking a product or vendor on price, reputa-
tion, or ease of use often leads to a significant
dizaster after it is too late. [ is $0 much easier
to baild a bathroom in 2 howse when it is being
built than after.

3. Test the system or software with a few
hundred documents early on. 1t is far easier to
make corrections at the beginning than the
end.

Chris Janak
Kelley Drye & Warren
New York

L Don't try to do ff yourself There is no

such thing as cost-effective DIY e-discovery. At

a minimum, attempting to do 5o will cost bwice
as much in billable howrs as it would have cost
if you'd engaged a vendor in the first place.
Worse, evidence may be inadvertently ignored,
withheld or destroyed, risking malpractice.

2. Por't bargain shop. The copy shops that
decided a few vears ago to get into the scanning
business are now in the e-discovery business.
Orwning a piece of software doesn'l make you
qualified to handie a complex or sensitive proj-
ect any more than owning a snorkel makes you
Jacques Cousteau. Evaluate qualifications and
deliverables first, and price secomd.

3. Keep your hand off the prinf bulton. If
there is any one place that attorneys need to be
weaned off the instinct to review evervthing in
the form of paper, it's in the EDD process. The
instinet to turm a sortable, searchable fielded
database of e-mail into mute paper must be
thwarted — printing without capturing that
data is like buving a $300 pair of shoes, keeping
the shoelaces, and throwing the shoes away.
Litigation support technology is designed to
make documents searchable — stripping elec-
tronic material of that characterizstic iz simply
wasteful.

4, Consfruct your requests carefully and
negaliale mutually convenien! mechanisms.

wwilawiechnologynews. com

E-discovery has created new horizons for Jili-
gants who want to dump impenelrably huge
prodductions. onto their adversaries. A CD con-
taining native-format data may be equivalent
to 75,000 printed pages. Requests should be
sufficiently broad te encompass all the relevant
material, while remaining sufficiently circum-
seribed and limited to avoid being buried by
overproduction. One strategy that seems to
work is for the parties bo agree to date limita-
tions, lists of particular custodians, and even
search terms to avoid having to review punish-
ing quantities of dala.

Alex Lubarsky
Tantaz
San Francisco

Do not be mtimidated! Resist the tempta-
tion to run and hide. A common misperception
i% thal EDD is too complicated and expensive.
This leads to dangerous "gentlemen’s agree-
ments” where counsel stipulate to exclude
EDD. “I won't show you mine if vou don’l show
me yours,”

EDD can be very simple, A vendor can har-
vest, process and display the client’s electronic
data. Many review tools take even the most
techno-adverse attorney just a few hours to
begin operation. After all, how hard is it to for-
mulate a very basic word or term search and
then hit “next document and/or next page” and
select a categoryissue and possibly redact the
image? In many ways, this is much easier and
more streamlined than digging through a box
with a highlighter, sticky notes and a
Bates stamper.

Finally, the cost of EDD is some 35 times
less expensive than its paper counterpart.
Printing, manual labeling, copying (multiple
times per document for the various litigants,
productions, and legal teams) as well as storage
and any image/0CR and expensive coding fees
far outweigh the nominal cost of EDD, which
can equate Lo a few cents per page, and usually
includes metadata extraction, liffing, and opti-
mization for review in a litigation support
application. MR
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