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Too often we fall into the trap of doing discovery by "the
numbers.”"” We start the case by sending form interrogatories,
special interrogatories, regquests for production of documents and
a series of depositions. This is just the way the defense wants
you to apprcocach the case because it controls the flow of

information.

You will start having more success in products liability
cases if you are creative from the beginning. Do neot wait teo do
this in your opening statement. Spend some gquiet time
identifying your theme, roll up your sleeves and focus on
informal discovery and do your formal discowvery last when it will
be more effective.

L. -DT VERY STRATEGY

Before initiating any discovery, you have to identify
the winning theory or theories. There is one in every case worth
taking. Ask yourself what it is about the case that made you
take it in the first place. What acts or omissions would upset a
consumer sitting on a jury? Have a brainstorming session with
your partners or associates and then try out the theories on real
consumers, i.e., your spouse, friends, hairdresser/barber, etc.
You do not need an expensive focus group to do this. Good trial
lawyers were doing this years before the advent of focus groups.

Many attorneys are too lazy to do this. Remember that we
are salespersons and we have to package our product to make it
marketable.

Examples of cases where good themes are easy to develop
follow:

1z of prior similar accidents. This will help
you prove notice and defect (Ault v. TInt'] Harvester [1974] 13
Cal.3d 113) and even possibly callousness, aka conscious
disregard of safety for punitive damages (C.C.P. §3294). This is
the defendant wheo would rather get the most out of its insurance
premiums than do anything meaningful to protect the public.
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2. Safety is a cheap fix. Here you establish that it

would be relatively inexpensive to fix the problem and there was
no reascn for not doing so. You emphasize the words of BAJI
9.00.5 by showing the minimal "financial cost of an improved
design" and there would be no "adverse conseguences to the
product or consumer." A purely economic approach to safety is
one that is difficult to defend when the fix is reasonably

priced.

i i Design improvements for safetv and no notification

f current owners. The manufacturer forgot about its past
customers leaving them in the dark to fend for themselves. Ses
Lunghi w. Clark (1984) 153 Cal.Zpp.3d 485 and Torres v. Xomax

Corp. (1996) 49 Cal.App.4th 1.

4. The defendant who tries to run and hide. If you
have a defendant who has had a claims history that has led it to
use the bankruptcy system, always consider investigating whether
the product still is being made by someone else, somewhere else.
You may be able to establish successor liability (Ray w. Alad

[1977] 19 Cal.3d 22) and/or alter ego liability (Associated
Ven Inc. v. [1962] 210 Cal.App.2d B23).

Of course, there are tougher cases and some examples follow:

1 Ther i ccidents - 1 W
the first one. Don’t despair. The fact that they have no
reports or accidents may be due to a neon-existent or poor
accident reporting system. See Benson v. Hopda (1994) 26
Cal.App.4th 1337, which can be used to exclude this potentially
harmful evidence of lack of prior accidents. You also might be
able to show that your accident was, in fact, the first reported
accident but it is the first of a predictable series of accidents
due to latent design and/or manufacturing defects in the product
that will become apparent with use. This creates a good theme
for the jury in that it can do something to prevent future
injuries and protect consumers.
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altered by the plaintiff or his employer. This is the

misuse/alteration defense. Of course, there is ample law on

foreseeable misuse (Self v. General Motors [1974] 42 Cal.App.3d 1
and Huvnh v. Ingersoll-Rand [1993] 16 Cal.App.4th B25) which is
more aptly referred to as reascnably foreseeable use as found in

BAJI 9.00.5(5). Ask yourself why your client or his employer did
what they did. You may find the design actually induced this
alleged comparative negligence or employer fault. For example,

the guard may not have been well conceived or was an afterthought






