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Introduction

Despite all the paper we regquest during discovery, every
case comes down to the importance of just a handful of documents.
Of course, the trick is knowing what to request, how to pare it
down to those few important documents and how to use those
documents persuasively to win your case. Too often, lawyers get
lost in a sea of documents and forget to de what is necessary to
lay a proper evidentiary foundation at trial. How often has this
happened to you? Lawyers also frequently assume that a jury
automatically will understand the importance of the key documents
instead of employing technigues that will guarantee they will
understand their significance. The purpose of this article is to
reinforce what you already know ycu should be doing and to share
trial-tested ideas concerning how to effectively use documents
some of which you will never be able to get admitted into
evidence. :

Do It The Right Wav In The Beginni

Every time you reguest a document you have to ask yourself
its relevancy, i.e., how are you going to use it at trial? If
you are going to offer it to prove the truth of a matter in issue
at trial {(e.g., design defect), you have to make sure you can
authenticate it (Evid. Code §1401), establish its relevancy
{Evid. Code $210), and overcome the hearsay rule with one or more
hearsay exceptions (e.g., Evid. Code $1271, business records),
bypass a potential Evidence Code §352 objection and aveid any
cther statutory exclusiocnary policy (e.g., Evid. Code §1151) or
case. Make a chacklist and be sure vou have satisfied each
reguirement during discovery. '

The easiest way to prepare to lay a foundation is by
satisfying these requests during depositions of witnesses.
Opposing counsel often will stipulate to items like the business
record foundaticn on the record. A very effective and not often
used way to make sure you have done what is necessary is to start
the case with the deposition of the custodian of records. This
almost always will dispose of authentication and any hearsay
objections.



If you decide that you are going to use a document for a
more limited relewvancy, i.e., notice, knowledge, etc., your
foundation may be more limited. For example, if you decide to
offer evidence of prior accidents to prove notice only, you do
not have to worry about the hearsay rule (Rult v. International
Harvester, 13 Cal.3d 113, 121-123 (1974), but you still may have
problems with Evidence Code §352 and case law which specifically
deals with the foundational prerequisites for notice.

The bottom line is that you have to train yourself to go
through the foundation checklist much like a pilot routinely
reviews a written checklist of things he must do before take-off.
Make sure you prepare a short (2-4 pages) evidentiary trial briet
for each evidentiary issue that relates to the admissibility of
your key documents. You never can assume the trial judge will
understand the elements of the necessary foundation and most of
the time your brief will be the only one submitted on the
subject. Evidentiary trial briefs also help you remember your
legal argument and trial judges appreciate them because they make
their job easier and reduce the risk of legal errors which might
necessitate a new trial or a reversal on appeal.

If You Want To Win Your Case,

You Have To Use Your Documentary Evidence

If you have done your homework, you should have no problem
getting a key document admitted into evidence, but that is only
the first step in its persuasive use at trial. Many lawyers
spend their time creating a long exhibit list hoping to explain
the significance of these documents during final argument. This
is a mistake because final argument is not the place to "sell
your evidence.” This should be done during your case so by the
time of argument the ewvidence sells itself because the jury
already knows its significance.

How can you do a better job selling your evidence during
your part of the case? The most obvious way is to show it to the
jury so they can see it with their own eyes. There are many ways
to do this, including blow-ups, overhead projections and passing
it around the jury box. There is no one way to do this but there
are simple techniques to show your documentary evidence that will
significantly improve your ability to persuade the jury with it.
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The first technique is repetition. One look at a key

document is never encugh. The jury needs to see it over and over
again to become familiar with it. It should be like an old






