Seven Tips to Successful Mediation:
Understanding the Defense Perspective

Most mediations are conducted because both =sides want to

resolve a dispute. This is the advantage of mediation over a
mandatory settlement conference and it creates a different
atmosphere, i.e., one that is usually less adversary in nature.

Unfortunately, many plaintiffs’ attorneys forget that a mediation
is a golden opportunity to subtly exercise their advocacy skills to
resolve the case,. They forget that the focus should be on
convincing the defense attorney and/or his adjuster to pay. In a
mediation they are your jurors.

Following are some tips in dealing with the defense attorney
and his adjuster in settling your case favorably.

p Enow Your Def torne

Make sure that you know how the defense attorney feels
about settlement. You have to speak with the defense attorney
before the mediation about this. Most defense attorneys will let
you know where they stand on settlement. They also will frequently
give you their reasoning, £.g., the good impression your client
makes, the poor impression created by the defendant they have
inherited, etc. With a little guestioning they often will indicate
whether or not they have any problems with their adjuster or
whether they like their adjuster. It also is good to know the
level and experience of the adjuster and the defense attorney will
tell you that. You need to know all of this to know who you will
have to convince at the mediation.

If there are multiple parties, the attorney for the primary
defendant may often be your best friend. He can help you work on
the other attorneys and other adjusters to get the case resclved.
This can be a win-win situation for the primary defense attorney
because he can reduce his contribution to the settlement, costs and
attorney’s fees in getting the case resclved early. Do not be
afraid to approcach the defense about this type of strategy before
the mediation because the attorney for the primary defendant may be
more effective in resolwving the case than the mediator.

2. Establish Rapport with the Adjuster

The adjuster realizes that he is the most important
person at the mediation. People want to feel important and when
they are happy and secure they usually feel better about what they
are recommending. A mediation is not the place to ignore the
adjuster or make him look stupid. I think it is wise to think of
the adjuster as a juror who is biased against you but one who you
can convert.






