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Introduction

The arbitration of disputes has its roots as far back as
ancient Greece.! In the 5th Century B.C., the goal of
arbitrating disputes was to prevent or end war and stem the 1ill
effects of prolonged battle. Today, the goal of arbitration is
much the same. It seeks to minimize the costs of prolonged
battle in the courtrcom.

Arbitration is a modern day fact of life. Where once
arbitration was mostly a voluntary procedure used primarily in
resolving disputes over commercial transactions, it is becoming
more and more a required element in litigation generally.
California’s mandatory judicial arbitration? and contractual
arbitration requirements are two prominent examples of how
arbitration is becoming a permanent fixture in consumer actions.?
As such, consumer attorneys must learn how to use arbitration as
a tool for meeting client objectives.

This paper focuses on approaches toc binding arbitration
which is primarily a product of contract. The three areas most
affected by binding arbitration include medical malpractice
claims (e.g., Kaiser Permanente member arbitrations) uninsured
and underinsured motorist ({(UIM) claims, and employment disputes.

As a short aside, note that non-binding arbitration requires
different strategies for conducting the hearing than binding
arbitration. For example, in California’s judicial arbitration
scheme, one has tec weigh the advantages and disadvantages of

For a historical perspective of arbitration in ancient
Greece, see King & LeForestier, Arbitration in Ancient Greece
{Sept. 199%4) Dispute Resolution Journal, at pp. 39-46.

25322 Cal. Rules of Court, rule 1600 et seq.

3gee Cal. Code Civ. Proc. § 1280 et seq. for mandatory
requirements and default provisicns for arbitrations conducted in
California.



laying all the cards on the table. Because elither party can
easily seek a trial de novo after an arbitration award is made,
judicial arbitration may simply ke another discovery tool before
trial. This is not a concern in binding arbitration.

It also must be remembered that although arbitration is
designed to be an alternative to trial, it is an adversarial
process. Arbitration is not a forum for seeking compromise. It
is an adjudicative process that creates winners and losers.
Arbitration is more informal than litigation, but the stakes are
just as high as in the courtroom. It goes without saying that
attorneys participating in binding arbitration must treat it as a
mini-trial.

The following is a guide to conducting the arbitration
hearing.

Arbitration Checklist
74 Know the Rules

Arbitration is governed by federal and state law as well as
by the rules cof the arbitration authority under which the
arbitration is conducted and by any applicable contract.®
The rules often govern how arbitrators are selected, which
disputes must be arbitrated, how and what kind of discovery
can be performed, timing and location of hearings.

Arbitration rules, particularly administrative requirements
and timing guestions, are often markedly different than for
trials. Knowing the rules of the arbitration forum is
critical to ensuring proper and thorough representation of
your client.

o Know the Arbitrators

Selecting neutral and party arbitrators is an element of
arbitration that cannct be overlooked. It is appropriate to

‘See the Federal Arbitration Act (FAA) at 9 USC §§81-16 which
applies to contracts that involve interstate commerce. An
excellent summary of the applicability of the FRA can be found in
CEB, Civil Litigation Reporter, Vol. 2, No. 6, Sept. 1999 at pp.
201-202. California law governing arbitration is found at Code
of Civil Procedure, £§1280-1296 (arbitration pursuant to
agreement) and Insurance Code §11580.2(f) (uninsured and
underinsured motorist arbitrations). Institutional arbitration
providers like JBAMS have rules, as well.
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